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DISCLAIMER

This presentation is intended as general 
information only and does not carry the force of 
legal opinion.

The Federal Register and the Code of Federal 
Regulations remain the official sources for 
regulatory information published by the 
Department of Labor.  

This presentation does not constitute legal 
advice.  Every situation is different.  Please 
consult your  attorney for advice based on the 
particular facts of a case or claim.
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Presentation Overview

ØCertification of a serious health 
condition
üContent that can be required 
ü
üSecond and third opinions

ØEmployer notice obligations
ØLeave for pregnancy 
ØDOL resources 
ØBest practices
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CERTIFICATION OF A SERIOUS 
HEALTH CONDITION



Certification of a 
Serious Health Condition

Content That Can Be Required

ØContact information for the health care provider 
ØApproximate date the serious health condition 

began and how long it may last
ØAppropriate medical facts about the condition
ØFor an employee, that the employee cannot perform 

one or more essential functions of the job 
ØFor a family member, a statement that care is 

needed

29  C.F.R. § 825.306(a); FMLA Fact Sheet #28G
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Certification of a 
Serious Health Condition

Content That Can Be Required

ØWhat are 
condition?
ü Sufficient to support the need for leave
ü Symptoms, diagnosis, hospitalization, doctor visits, 

medication, referrals for evaluation or treatment, or 
any other regimen of continuing treatment
• Examples:  headaches, difficulty standing for long 

periods, receiving physical therapy, referral to an 
ophthalmologist, taking painkilling drugs

ØEmployer cannot require a diagnosis
29  C.F.R. § 825.306(a)(3)
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The Employer
Family and Medical Leave Act  

or Reduced Schedule Leave

29 C.F.R. § 825.305(a)(6), (7), (8) 
FMLA Fact Sheet #28G

Planned Medical Treatment for the 
Employee’s Own or Family Member’s 

Serious Health Condition

Unforeseeable Leave for the 
Employee’s Own Serious Health 
Condition, Including Pregnancy

Unforeseeable Leave for the 
Family Member’s Serious Health 

Condition

o Information that establishes the 
medical necessity of intermittent 
or reduced schedule leave

o An estimate of the dates and 
duration of such treatment and 
periods of recovery

o Information that 
establishes the medical 
necessity of intermittent or 
reduced schedule leave

o An estimate of the 
frequency and duration of 
the episodes of incapacity 
due to the serious health 
condition

• A statement that the leave 
schedule is medically 
necessary for the care of 
the family member, which 
can include assisting in the 
family member’s recovery

o An estimate of the 
frequency and duration of 
leave
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Certification of a 
Serious Health Condition

Complete and Sufficient

If required by the employer, the employee 
must provide a complete and sufficient 
certification. 

Ø
applicable entries has not been completed

Ø
complete but information provided is vague, 
ambiguous, or non-responsive

29 C.F.R. § 825.305(c); FMLA Fact Sheet #28G
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The Employer
Family and Medical Leave Act  

Incomplete Request
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Practitioner Certification 
Review

Ø Review certification closely immediately upon receipt
ü FMLA regs provide many employer rights to develop 

more medical information 
ü But  steps must be taken when the cert is received 

before approval

Ø If the certification is incomplete or insufficient:
ü Provide written notice to the employee of the specific 

deficiencies
ü Employee has 7 days to fix problem(s)

29 C.F.R. § 825.305(c); FMLA Fact Sheet #28G
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Practitioner
Certification Review

Ø Authentication and clarification 

ü Employer may contact the health care provider
üBut NOT by employee

ü No additional medical information may be 
requested

ü If employee chooses not to authorize HCP to 
communicate medical info to the employer to 
clarify certification, and employee does not 
clarify, the employer may deny leave 

29 C.F.R. § 825.307(a); FMLA Fact Sheet #28G
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2nd and 3rd Opinions 

Ø 2nd and 3rd opinions are available when employer 
has reason to doubt the validity of the employee
initial or annual certification  

Ø 2nd and 3rd opinions are not available for 
recertifications

Ø 2nd and 3rd opinions (and recertifications) are not
available for:
ü qualifying exigency leave or
ümilitary caregiver leave when the servicemember 

is treated by a DOD, VA, or TRICARE health care 
provider

29  C.F.R. §§ 825.307(b)-(c); 825.308(f); 825.310(f)(1)
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Practitioner

Potential basis for a 2nd opinion request
Ø HCP is in a field of practice not suited for the serious 

health condition
Ø HCP is a close relative of the employee
Ø Same HCP has provided identical certification 

information for multiple employees
Ø Extremely excessive frequency & duration for 

condition
Not a basis for a 2nd opinion request
Ø Disagreement with the medical facts 
Ø Dissatisfaction with the frequency & duration of 

leave need
Ø If recertification is an available option 
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Practitioner
How Long Does 2nd or 3rd Opinion Apply? 

Ø FMLA regulations 
don

Ø For the duration of 
the applicable 
leave year

Ø Until annual 
certification in the 
subsequent leave 
year

Ø Recertification at 6 
months?

Ø Need 
medical evidence
that condition 
changed to support 
new certification in 
same leave year

Ø Stoops v. One Call 
Communications, Inc., 
141 F. 3d 309 (7th Cir. 
1998)
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The Employer
Family and Medical Leave Act   
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EMPLOYER NOTICE 
OBLIGATIONS



Critical Notices

Ø Posting Requirement  
29 C.F.R. § 825.300(a)(1)

Ø General Notice Requirements
29 C.F.R. § 825.300(a)(3)

Ø Eligibility Notice 
29 C.F.R. § 825.300(b)

Ø Rights and Responsibilities Notice 
29 C.F.R. § 825.300(c)

Ø Designation Notice
29 C.F.R. § 825.300(d)

Fact Sheet # 28D: Employer Notification Requirements under the 
Family and Medical Leave Act
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PREGNANCY
and the FMLA 



Pregnancy-Related 
FMLA Leave

Ø FMLA leave is available for the mother for
ü Incapacity due to pregnancy
ü Prenatal care 
ü A serious health condition following the birth of 

the child 
Ø Spouses are entitled to FMLA leave for the same 

reasons, to provide care if needed:
ü Definition of spouse: 29  C.F.R. § 825.122(b)

Ø Pregnancy-related absences do not require
üMore than 3 days of incapacity  
ü Treatment from a health care provider during 

the absence

29  C.F.R. § 825.120
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Your employee Ethel requests FMLA leave 2 weeks 
before and 6 weeks after her daughter
delivery date.  Can she take the leave?

The Basics:
ØNo FMLA leave to bond with or care for a 

grandchild  29  C.F.R. § 825.112

ØFMLA leave to care for an adult child only if the 
child is incapable of self-care because of a 
disability  29  C.F.R. § 825.122(d); FMLA Fact Sheet #28K

ØA 
ADA  29  C.F.R. § 1630 App.1630.2(h)
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Practitioner

The Details What are the Considerations?
Ø What will Ethel be doing during her 8 weeks?  Caring 

for the daughter, grandchild, both?  Bonding?

Ø Does the daughter have a serious health condition 
requiring care?

Ø If the daughter is 18 or over, is she incapable of self 
care because of a disability?

Ø Is the daughter experiencing pregnancy 
complications?  If so, is 2 weeks, or 6 or 8 weeks . . . 
long enough to be a disability?

Ø Is Ethel going to serve in loco parentis after the baby is 
born?
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Help from Administrator 
Interpretation Letters

Adult Child:  FMLA 2013-1
• Clarification of the definition of 

under Section 101(12) of the Family and Medical 
Leave Act as it applies to an individual 18 years of 
age or older and incapable of self-care because of a 
mental or physical disability.

In Loco Parentis:  FMLA 2010-3
• Clarification of the definition of 

under Section 101(12) of the Family and Medical 
Leave Act (FMLA) as it applies to an employee 
standing 
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WAGE AND HOUR DIVISION 
FMLA RESOURCES
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WHD

• General Guidance
• FAQs
• Employee Guides
• FMLA Mini Cards
• FMLA PowerPoint
• Field Operations 

Handbook:  Chapter 39

• Fact Sheets

• Employee / Employer 
Advisor

• Posters
• Forms
• Interpretive Guidance
• Laws, Regulations, Rules, 

and Histories 
• The Employer

the FMLA 

www.dol.gov/whd/fmla
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Wage and Hour Division Resources:  
Local Offices

There are over 200 WHD offices throughout the country with 
trained professionals to help you.  

1-866-487-9243 
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EMPLOYER BEST 
PRACTICES



Best Practice Topics 

• Policies and Practices
• Communications 
• Recordkeeping
• Training
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Policies and Practices

• Proactively review policies are they 
compliant?

• Employers may adopt, retain, or amend 
leave policies as long as they comply with 
the FMLA. 29 C.F.R. § 825.700

• Employment practices and policies may 
not reduce or deny FMLA benefits or 
protections. 

• Employers  can require employees to 
follow normal call-in procedures when 
taking FMLA Leave. 29 C.F. R. § 825.305(d)
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Communications 

Pointers

• Be responsive

• Be available

• Be consistent

WHD Resources in Spanish

• The Family and Medical 
Leave Act Poster 

• WHD Mini Cards
• FMLA Mini Card
• FMLA Mini Card Military
• Break Time for Nursing 

Mothers Mini Card

• FMLA Military Leave 
Employee Guide

• Work Hours Calendar

Resources in other languages
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Recordkeeping

Records to Maintain 

• Basic payroll and identifying employee data
• Dates FMLA leave is taken
• Hours of FMLA leave used
• Copies of FMLA notices
• Documents describing employee benefits or 

policies and practices regarding the taking of 
paid or unpaid leave

• Premium payments for employee benefits
• Records of a dispute

29 C.F.R. § 825.500
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Training
Supervisors 

• Employer obligations under FMLA  
• How to identify an employee request for 

leave 
• Attitude matters!

• Be supportive of the employee 
• Don

comments
• Avoid interference and retaliation 

claims due to poor handling 
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Training
Employees 

• Understand when and how help is 
available

• Know the company
reporting avenues 

• Understand employee obligations under 
the FMLA 
• Provide employees with the DOL FMLA 

Employee Guide
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Questions?
Thank You!

Helen M. Applewhaite, Branch Chief
FMLA and Other Labor Standards 

United States Department of Labor
Wage and Hour Division 
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Vice President

Product Compliance
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